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OQFFICE CF PER3ONNEL
MAMAGEMENT

T

5 CFR Part 737
Post Employment Confiict of Interest

ageNey: Office of Personre]l
Management, ‘
acTion: Tnterim regulations made
immediately effective, with-comments
invited for consiceration in final
rulemaxirg. -

summaRyY: These regulations
particuiarize the resirictions on post
employment aciivity established by titie
-V of the Ethics in Goveroment Act of
1878 {18 U.8.C. 207); provide guidarce to
the executive agencies in exercising the
administrative enforcement authority
reflected in 18 U.5.C. 207(i}; and

* establish the procedures for making
certain determinations and designations
under the Act. .
‘DATES: Effective date: Subpart Ais
‘effective. April 3, 1979. The substantive
restric*’ons, Subpart B, wiil become
effective on July 1, 1979, except that the
procedures sequiring agency action in

© §§727.13 and 737.25 and the provisicns

of § 737.28 are effective April 3, 1978,

Comments date: Written comments
will be consicerad if received no later
than May 18, 1979.

ApDRESS: Send written comments to:
- Office of Government Ethics, Room
5315, 1000 E Streot, NW, Washington,
D.C. 20415. -

o FOR FURTHER INFORMATION CONTACT: .

Lawrence Garrett (202) 832-7642. -
SUPPLEMENTARY INFORMATION.

0

Bagkground

. On October 26, 1878, Congress
enacted the Ethics in Goverament Act of
1978 (“the Act”). Title IV of the Act
cracted a separate statutory Office of
o ernment Ethics (QGE) within the
Offize of Perscnnel Management (OGPM].
it provided that the new cffice be
headed by the Director of OGE (“the
Director”) whose responsibilities
inzlude developing ard recommending
to OPM or the President, in consultation
with the Attorney Generni, regulations
pertaining to conflicts of intersst and
ethics in the executive branch, OI'M is
promulgating these regulations upon the
recommendation of H-e Director in
accordance with Titie IV of the Act.

. Title V of the Act amends 13 U.S.C.
207, which relates {0 post empioyment
conflicts of interest. These reguiations
particularize the restrictions on post
emyloyment activity eslablished b 23

e e
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- their comments on the practical

5.C. 207, as cmended, to gui
employees and give direction as to
admin:strative enforcement. The

~

~ Attorney General has concurred in the

regulations as representing his
interpretation of the Act.
These are interim, not proposed,

. regulations. Most are interpretive or

procedural, exempt from 5 U.5.C. 552
Moreover, because of the July 1, 1979

effective date of Title V of the Act, the

necd in fairness to advise employees as
to their responsibilities, and the
comment procedures already employed,

“ the Director of OPM, Alan K. Campbell,

acting pursuant to 5 U.8.C. 5353(b)(B), has

" found good cause for dispensing with

notice of propnsed rulemaking and for
setting a 45 day comment period. All
interested persons are invited to submit
commernts. After OGE evaluates the
comments received, OPM will

- promulgate final regulations. However,

as discussed below, a fair notice rule
will result in a five month delay in the

- effective date for any change in the

substance of the final regulations that is
more restrictive than the current

‘provisions. DR

- Before preparing these interim .
regulations, OGE sent a memorandum
dated Januvary 16, 1978, to all heads of
departments, independent agencies, and -
Government corporations requesting

problems which might arise under
possible applications of the Act. OGE
a!so solicited the comments of several
public interest groups. It received more

.-~than 40 letters and memoranda in
" response, and has held numerous

discussions with representatives of

- executive departments, public interest

groups, the staifs of legislative
commnittees concerned with the Act and
groups of government personnel.

A common therme ran through these
regponser, There is agreement, that
regulations should prevent a former
Government official from abusing or
tuking unfair advantage of his prier
Coverament position, but should not
incorporate unnecessary restrictions
which hinder the Government's ability
to attract and retain indivicuals and to
execute its programs. We have
wttarnpied to strike a fair balance
besvween these two concerns within the
scope of the Act, which is expressed in a
statement of policy in the forepart of the
regulations. . : »

Thess regulations ave unusual in that
they reflect the joint views of OGE and
the Department of Justice. The actual -
nacrative lanzuage dealing with
individual conduct is short, but many
#x.omt 'es have been included in bot. .
o eenin text end in sot-off paregraphs
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“Major Provisions.

.in or gp%"u?éu%e??t%? aglay reader will
understand the scope of the ‘
prohibitions. These examples will also
serve to ease the task of agency ethics
counsellors in giving advice to current
and former employees. Because of the
inclusion within the regulations of both
examples and statements of rationale,
there is no need for an extended
preamble. Thus, only certain summary
and supplemental information is
provided. .

The following briefly summarizes

. selected provisions of the regulations

_and points out some of thg factors

* considered in formulating them.

A. Purpose and Policy (§ 737.1)

i The amendments to section 207 of 18

- U.S.C. not only broadened its

substantive prohibitions, but aiso
provided an alternate method of

" enforcement. Previously the statute was

entirely a criminal provision, but
Congress amended it to provide for
administrative enforcement. (See S. Rep.
No. 95-170, 95th Cong., 1st Sess. 34

""7{1977)), Edch-agency is resporsible not

merely for dealing with violations, but
perhaps more importantly, for providing
prompt advice to former Government

" employees 50 as to avoid violations. The
- attorney genéral has exclusive authority

for criminal enforcement.
B. The subsection (a) Prohibition (§ 737.5]

The prior version of subsection (a) of |
18 U.S.C. 207 imposed a permanent
prohibition on certain representational
activity by a former Government
employee in connection with a
“particular matter involving a specific
party” in which the former employee
had participated personally and
substantially. The amended version
defines the proscribed representational
activity with.more particularity. The
original version prohibited a former
Government employee from knowingly
acting “as agent or aitorney” ina
matter; the present version expressly
extends to “informal” appearances and
provides sanctions for a fermer
emvloyee who “otherwise represents”
or “with the intent to influence, makes
any oral or written communicaticn” an
behalf of another to the Goverrment.

Under both subsections (a) and {b) a

. former employee is limited only with

respoct to a Uparticular matier involving
a spacific party or parties” in which tie
United States is “a party or has a direet,
anrd scbsiantin! interest”"—-aud m ahich
the ewpioyee had the prior involveni:nt
spocificd Ly the statute. This is an
imnoitant cvalification, and meens, for

.
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examrle, that an employee can
participate in formulating a graeral.
program or regulation, but not be
restricted later as to specific cases
invalving the application of that
program or rogulation.

Fmally subsection (a) apphes only to
matters in which a former government
employee has “‘participated personally
and substantially.” Thus, violation of
this subsection requires more than
oflicial reqponsibilitv mere knowledge,

or involvement? in an admxmstratue or

peripheral issue.
C. Thes .,ubaectlon (b)) thzbmon (% 737.7)

ubsectlon (b) of 18 U.S.C. 207
conlains two prohibitions. The {irst,

contained in clause (i) of subsection (b),

is addressed in § 737.7 of the

regulations. For a two year period after

the termination of Government
employment, it prohibits a former
Government employee from
representing another before the United
States in connection with a particular
matter involving a specific party which
“was actually pending under his official
responsibility as an officer or »ruployee
within a period of ene year prior to the
termination of such responsibility.”
“Official responsibility” is defined in 18
U.S.C. 202. Those matters assigned to an
employee by statute, regulation,
executive order, jeb description, or

- delegation of authority are ordinarily

“from assistin

part of his official responsibility.
The 15678 amendments expanded the

restriction period {rom one to two years.
Mcreover, while the original version of
auheoction {b) restricted only a former
emplovee who "appears personaily . . .
as agent, or altorney,” the same
language regarding the varieties of
represcrtational activity which is used
in subsection {a). elso appears in
subsection (LY(i). The new prohibition
revises the nature of prior involvernent
required in that it refers to matters
“actually nending vnder his official
responsibility,” rather than to matters

“under his official reqpomml‘xty as set
forth in the older version.

D. The subsecticn (b)(iI) Prohibitior {§ 737.9)

Clause {ii) of subsecction (b) nf 18
U.5.C. 207 is a new provisinn which
prohibits a former Scnior Government
Zmployee, for two years after
terminating government employment,

1 in representing another in
connection with an appearance tefore
the United States. However, it relates to
a narrower ranze of representation than
subsactions (g} end (b)(i). That is, it
aprlies only to assistance in
representing “concerning any formal or

informa! appearance”, bul not an oral or

e e

written communication made with the
intent to influence. Thus, for purposes of
subsection (b)(ii), the distinction
between an “appearance” and a
“communication' is important. The two
termse are explained in § 737.5.

1t is also important to notz that
subsection (b)(ii) applies sole.y to
representational assistance, not to other
kinds of assictence to another person on

a particular matter. Senate Bill 555,
passed by the Senate on June 27, 1877,
had provided that Senior Employees
could not “aid, assist or represent” any
other person in connection with a matter
in which the employee had been
involved; but such language was
rejected in favor of that in the House
bill, which targeted one who "assists i
representing’” concerning an appearance
involving such a matter. Thus, for
example, a former employee can
actually work on ~ contract which he -
awarded, but cannot represent the
contractor to the Government. Similarly,
a former Senior Employee can assume
managerial responsibility for a project
under such a contract, even where his-
decisions as to the work to be done
nnder the contract, and the terms
thereof, are communicated to the
Government.

A major question encountered i in
drafting these regulations was whether
subsecticn {b){ii) should be viewed as
applying only lo matters that a former
Senior Employee had participated in
personally and substantially as the
legislative history suggests, or whether it
applies also to matters actually pending
under hi= official resp:nsibility, as the
statutory ldnguage suggests.

On February 16, 1979, the Director
received a letter and memorandum from
the chairmen and ranking members of
the House-Senate Conierenc? on the
legislaticn, which have since heen
published in the Congressiona! Record
of February 21, 1879, at S1613. The
memorandum refers 1o the foregoing
languare of the Conference Report as
well as the stenographic transcript of
the House-Senate Conlerence on S. 355
of October 5, 1878, and concludes that
“the twe parts of § 207(b) apply to.
differem* matters. Section 207(b)(i)
applies on'y to matters under official
responsibility and sestion 2C7(b)(ii)
applies only to matters where there had
been personel and substantial
involvement.,” Memorandum at 3.

The literal languege of the Act,
however, is constraining. Accordingly, .
the regulntions permit applicability of
sectian 2i17(b){ii} to tke broader set of

matters vadiar official responsibility.
Hﬁv evar ! u:h OGE 2nd the Atterney
et e recommendec the

-adoption of a technical amendment to

conform the language of the statute to
the intent indicated in the letter of the
senior conference managers noted
above. Pending action on such a
technical amendment, OGE will not
designate any Senior Employee for
coverage under section 207(b){ii);
however, individuals at the Executive --
Level and the 0-7 level in the uniformed
services are covgred by the statute
without designation by the Director (see
section G below}.

E. The Subsection (c) Prohibition (§ 737.11)

Subsection [c) is a new provision
which restricts a Senior Employee from
acting as attorney or agent before, or
making contact with an intent to
influence, his former agency during a
one year “cooling-off”’ period after
termination of government employment.
1t does not prchibit contacts with
respect to matters that (a) involve no
element of potential controversy. {b) are
neither pending before, nor of direct or
substantial interest to, the agency, or (c)
are of a personal and individual nature,
such as personal income taxes, pension
benefits, or the application of these
restrictions. It also does not prohibit
statements based on the former Senior

_ Employee's own special knowledge,

including political expression,

F. Exemption for Scientific and
Technological Information (§ 737.15)

The post employment restrictions of
18 U.5.C. 207 do not apply to
comununications made solely for the
purpose of furnishing scientific or
technological information under
procedures acceptable to the agency
concerned. The regulations do not
enlarge, but give realistic effect to, the

- exemplion by making clear that

communications to determine technical
problems confronting the Government
for the purpose of proposing an
approach or solution are within ihe
exemption, and that scientific and
technological information may
incorporate such data and information
as is necessary to understand its
practical significance. Each agency is
responsible for developing procedures ta
permit the interchange of such
information in & manner consistant with
the purposes of the Act. The reguiations
do not prescribe procedures, but hased
upon cominents received, set forth a

- mumber of fuctors which might be

considerad. Agency procedures will be
reviewed perindically to determine
whethe 2 th area is being managed
prot).. ¥
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The prohlbxtlons uf subscct ions [a]
- and {bj{i) of 18 U.5.C. 207 apply to all
- former Government employees,
.However, the additional prohibitians of
. subsections {b)(ii) and {c) of 18 U.S.C.
207 apply enly to former Senior
Government emnioyees These "Senior
Employvees™ are the four categorics
specified in subsection (d) of 15 U.S.C,
207. Two of these categories are made
subject to the additional restrictions by
- the statute alone. These are “Executive
Level” employecs, identified by
subsect fon (d){1), and persons on active
duty As commissioned oficers of a
-uniformed service assigned to pay grade
of 0-7 or above, identified by subsection
. [d][J The restrictions of subsection
{b)(ii} and (c) will apply to these
individuals on July 1, 1979..
' “Two other categories of employees
are not covered automatically by
_ statute, but rather require the Director to
designate specific positions. Subsection
{d)(2} lays the basis for application to a
 person in a position for which the basic
rate of pay is equal to or greater than
that for a GS-17 and “who hLas
significant decision-making or
. supervisory responsibility. i Subsection
{d)(4) covers other per-ons wha have
significant decision-making autbority or
- other duties which are sube'antmlly
similar to those exe~cised by persons .
. covered by subsection (d)(2).

The regulations establish a procedure ,
for designations by the Dircctor-under
the latter two subsections. Certain

_positions will be designated effective
October 1, 1979, unless exeripted. ang
. the restrictions will apply to the -
incumbents on or after that date. These *
are all positions classified at, or the rats
of pay of which is at least that of, GS-17
as well as-all positicns in the Senior
Executive Service. Exemptions from
designation will be made by the Director
prior to October 1, 1979, on the
recommendations of each agency, based
on the criteria specified in the
regulations. The regulations do not.
establish a substantive presumntion that
_.all such positions shouId be included,
although the pay level of the positions
involved, as well as the criteria in the
Civil Service Reform Act regarding
positions nmiade part of the Senior
Executwt. Service at least sugzest that
such inclusion would be appropriate.
Rather, the regulations prescribe an
- operating techmque to.reguire each -
agency, which is in the best positicn to
articulate facts supporting
nordesignation, to do so.

i
i

1
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All other posxtmns whxch rmvhi
properly be designated are to be

proposed for coverage by each agency's -

designated agency ethics official, ‘who
has special responsibility for '
administration of the Act and is
appropriately situated to oversee and
endorse the work necessary to effect .
these supplemental designations.
Deswnutlors by the Director will
become effective five months after the
publication of an official notice of an
intention to designate.

The exact dates, standards and
procedures for the foregoing
designations are set forth in Lhe
regulations. : -

H. Eszectlve Dotes (§ 737. 29)

Employees whose effectxve date of
retirement or resignatiorn is on or before
July 1, 1978, are not subject to the
restrictions added by the- 1973
amendments.

The regulations prov1de for fau' nohce-

-of any substantive change in these

regulations with respect to a

Government employee who is adverse!y

affected by the change. As to
incumbents, such a chanﬂe will not

become effective until fwe monthg after '

the publication of the final regulations
effecting the change. This will give an
employee who has relied upon the
regulalions and finds the change
unacceptable an opportunity to seck
other employment. An employee who
accepls an affected position after the
change has been published in final form
immediately becomes subject to it.

L. Other possible vrendments

Both OGE and the Attomey General
have recommended two additional
clarifying amendments. The first would

limit the prohibition cf section 207[b)(n‘ _

of Title 18 U.S.C. to assistance in

representing through personal presence

at-an-appearance before the
Government. The second would amend
§ 207{d) of Title 13 U.5.C. so that
cemmissioned cificers of a unifoimed
service at pay grade of 0-7 and 0-8 are
tr:ated equally with civilians of
compzrable rank, in that they would be.
suh]ﬂct to the pI‘OVI““’)"S for Sernior
Employres only if esxgnated by the
Director.

0PM is adding Part 737 to Title 5 o[

the Code of Fedaral Regulations, as set

forth Lelow:

" Sec.

Subpart B-—Substantlve Provislons

Federa! Ro""m;r / VoI 44, '\?o 65 / "‘{msddy Aprl[ 3. 19/9 / Rules and Rezulations

PART 737—REGULATIONS
CONCERNING POST EMPLOYMENT
CONFLICT OF INTEREST :

'Subpart A-—Général Provislods

737. 1‘ Purpose and Pollcy.

(a) Authority. . .
(b} Consultation with the Attomey General

. (¢} Policy and Limitations. .

737.3 Definitions,
{a) Statutory definitions.
(b} Interpretative definitions.

7375 . . .

(a) 18 U S.C. § 207[a)

(b) Representation.. ~ ¢ :
(1) Attorneys and agents. . : ;.; oo
{2} Others. - - - .

{3) Appearances: commumcahons made with,.

. . intent to inlluence. .

{4) Elements of “influence” and polentlal
" controvergy requu‘ed

(5) Assistance. .

*(6) Project respnnses not mcluded

(c] “Particular matter involving a spcmfc

party or parties”,
(1) Specific matter vs. policy matter.-
{2) Technigal matters. . T

{3) Relatiofiship of personal p'lmmpatlon to a

- specificity.
{4) The same particular matter must be
involved. : : :
(5) United States must be a pdrty or have an -
interest.

(d) “Participate personally and. e

substantialiy™

{1) Basic requirements. - '

{2) Participation on anczllaq matters,

(3} Role of official responsibility in
_tetermining substantial partxcxpenon

(e} Agency reqponsxbnhty in complex cases.

737.7 i

{a) 18 U.S.C. 207[5](1)

(b} Official responsxbxhty

(1} Definition.

(2} Determining official responmbxhtv

(3} Ancillary matters and official
responsibility..

{4) Knowledge of matter pendmg required.

{5) Self- msquahﬁcahon

{c) “Actually pending™.

{d) Other essential requirements.

(e) Measurement of tw o—ycar restriction
period. )

737.9 -

{a} 18 U.S.C. 207(b](il). -

{b) Representatioral assistance.

{c) Managemental assistance. .

(d) Representational assistance.

() Degree of prior participation or
responsibility required.

{{e] Personal and substantial participation

required]. i

{f) Measurement of restriction period.

{g) Qihicr essential requirements.

{h} Cercral examgles,

73701

(a) 18US.C 207(c) o

(b} No prior involvement required.

(¢} Specific parties vnnecessary.

(N Blesioat of contreversy or i one
cegitivad,

\
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J} Agency activity or interest in matier.

7} Application or proposals for funding of
regearch. - . . )

1} Personal matters.

4] Statements based on special knowledge. '

.¥Measuremen* of one year restriction
period.
3713 Separate Statutory Agencies or
Tureaus.
1) Authority.
b} Procedure.
¢) Standards, -
d) Effect of designation. .
-37.15 Exemption ‘ar Scientific an
Technological Information.
a) Exemption. . . .
h) Necessary information. S I
¢} Intent to influence. :
.} Expert testimony. .
:e) Agency responsibility for procedures.
3717 Exemption for Persons with Special
Qualifications in a Technical Discipline,
+a) Applizability.
r) When appropriate.
i) Certification authority.
td) Agency registty.
757,19 - Testimony and Statements under
Oath or Subject to Penalty of Perjury.
(a) Statutory basis, , o
(b) Applicability. . o
{c) Statements under penalty of perjury,
737.21 Partners of Present or former
Government Employees.
(a) Scopz. ) -
(b} Imputation. ; )
73723 Officers of States and Otler
Organizations. ok
737.25 Senior Employee Designations.
() Definitions. B -
{b} Designation procedures. T
{1} Positions at GS~17 and 18 level and SES.
(2} Other positions. PR P
{3] Stendards for designation and exemption.
{4} Senior Executive Service. : :
{5} “Rate of pay".
{c] Differential designation.
{d) Fair notice cf designation.
(=} “Acting” or temporary positions.
{f) Special Government Employee.
{g} Publication.
fh} Computation of time.
{i] Positions Shiiting.
{i* Revocetion of desiznations.
73727 Administrative Enforcement
Proceedings.
{a) Bosic Procedures.
{1} Delegation.
(2] Initiation of administrative disciplinary
hraring. -
(2] Adequate nctice.
{4) Presiding ofiicial.
{~) Time, date and place.
{6) Hearing rights.
7} Burden of proof.
{6} Hearing decision.
{9) Administrative sanctions.
{10} Judicial review.
(11} Consultation and review.
737.29 Effective Date of Restrictions.
{a) Fersons affected.
%) Fair notice of substantive changos,

-

“Approved For Relegé"*2003l‘11106 :C

/ippendix A [Reserved] .

. Appendix B [Reserved]

Appendix C [Reserved]

Authority: Pub. L. 85-521, 62 Stat, 1362-1863
(5 U.S.C. Appendix), 92 Stat. 1864-1867 (18
U.S.C. 207).

" Subpart -A——Genera[ Provisions

-£737.1 Purpose and Policy. .

(a) Authority. Title IV of the Ethics in
Government Act of 1978 (“'the Act™)
established the Office of Government
Ethics within the Olffice of Personnel
Management (“OPM"). Scction 402(a) of
the Act provides in part that the
Director, Office of Government Ethics
(“the Director”) shall provide, urder the
general supervision of CPM, overall
direction of executive branch policies
related to preventing conilicts of interest
on the part of officers and emgloyees of

_any executive agency as defined in

section 105 of title 5, United States
Code, and shall propose, in coasultation
with the Attorney General, rules and

_regulations to ba promulgated by the
President or by OPM. The purpose of

this part is to issue reguiations
recommended by the Director which
give content to the restrictions on post
employment activity established by title
V of the Act (18 U.S.C. 207) {or
administrative enforcement with respect
to former officers and employees of the
executive branch; generally to quide
agencies in exercising the administrative
enforcement authority reflected in
section 18 U.8.C. 207(j}: and to set forth
the procedures to be erployed in
making cestain determinations and
designations pursuant o the Act.

'Criminal enforcement of the provisions
of 18 U.8.C. 207 remains the exclusive
_responsibility of the Attorney Generzel.

(b} Corsultation with the Attorney
General. In propesing these regulations,
the Director consulted with the Attorney
General a5 to the content of regulations
governing substantive prohibitions as
well as other matters, The Attorney
General has advised that suciL .
requlutions are consistent with his
opinion as to the interpretation of the
Act,

(¢) Poficy and limitations. These
regulations bar certain acts by former
Government employees which may
reasonably give the appearance of
making unfair use of prior Government
employment and affiliations.

(1) When a former Government
employee who has bezn involved with a
particular matter decides to act as the
representalive for ancther person on
that matter, sich "switching of sides”
undmines confidence in the fairness of

IA-RDP

85-00988R000&14 005-9

proceedings and c. . ates the impression
that personal influence, gained by
Government affiliation, is decisive.

(2) Similarly, when a former high-level
employee assists in representing another
in connection with such a matter which
is in dispute in a proceeding involving
the Government, such assistance
suggests the unfair use of information
unavailable to others. Different
considerations are involved, however,
with respect to assistance given as part
of customary supervisory participation
in a project funded by a Government
contract or grant, since a former
employee's knowledge may benefit the
project and thus the Government; and
regular communications with associates
may properly be regarded as inherent in
managerial responsibility and difficult to
distinguish as restricted conduct.

(3) When a former Senior Employee
returns to argue a matter to the
employee's former agency in the period
immediately following the termination
of official employment, it appears that

‘Government-based relationships are

being used for private ends.

{4) Former officers and employeces
may fairly be required to avoid such
activities in the circumstances specified
by statute and in these regulations.

(5) The provisions of 18 U.8.C. 207 do
not, however, bar any former
Government employee, regardless of
rank, from employment with any private
or public employer after Government
service. Nor do they effectively bar
employment even on a particular matter
in which the former Government
employee had major official
involvement {except in certain
circumstances involving persons
engaged in professional advocacy).
Former Governiment employees may be
fully active in high-level supervisory
positions whether or not the work is
funded by the United States and

- includes matters in which the employee

was involved while employed by the
Government. The statutory provisions
are not intended to discourage the
movement of skilled professionals in
Governmernt, io and from positions in
industry, research institutions, law and
accounting firms, universities and other
major sources of expertise. Such a flow
of skills can promote efficiency and
communication between the
Government and private activities, and
it is essentiai to the success of many
Governmen:! programs. lnstead, only
certain acts which are deterimental to
public confider.ce in the Government aie
vrohilited,

{B) It is essential that title V of the Act
be effsctively enforced. Agencies should
act on thie premise that they have

Approved For Release 2003/11/06 : CIA-RDP85-00988R000400140(65-9

» e
R o

[ -
Poadier AR B . F i

§

e A

e d

el

-

Y

g Y S LR ST A g




e ‘
Lo on RE o o e )

ApPP
primary responsibility for the
enforcement of the post-employment
restrictions, and that criminal
enforcement may be undertaken in

N

circumstances. Enforcement should!
avoid unnecessarily severe applications
which do not serve the purpose of the
Act but adversely effect the
Government's ability to attract and
retzin employees, and consequently, the
success of its programs. Special
attention should be given to the need to
preserve the free flow of expertiae,
especially in scientific, tECﬂ"lOlOC'C'L
and other technical areas from private
8 _ -activities to the Government.
i {7} The examples contained in these |
: * regulations are intended to give
guidance, but are illustrative, not
. corrprehencwc Each agency may
provide additional illustration and’
‘guidance in its own regulations,

I DAL xR 4 i 4 LA = A N S
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2 i order to address specific problems !
' - -arising in the context of a partxcuhr -
agency's operations. .
-(8)} Agencies have the responsxblhty to
: pruvxdc assistance nromptly to former
Government employees who seek
~advice on specific problems. The Office
of Government Ethics will provide
advice, promptly, upon request, to
- designated agency ethics officials in
such. situations, but will first coordinate
with the Department of Justice on :
unresolved or difficult issues. o
(3) These regulations do not
incorporate restrictions contained in the
- code of conduct of a profession of which
. an employee may be a member. :

§737.3 Definitions. -

{8) Statutory definitions. The
following are defined terms which
largely repeat portions of the text of the
statute. They are set out here to permit a
simplilied p"escntﬂtxcn of s*atu*orv
tequirements in the reguiations which
follow. Other defini hona. which
supplement the statutory language, are
listed in p'lmmap’n (b) below and are set
forth in cetail in the suoqfavtne
regulations..

{1} "United States” or "Government”
‘means any department, agency, court,
cowrt-martial, or any civil, military or
naval commissicn of (ne United States,
tae District of Celumbia, or any officer
" or employee thereof,

(2) "Agency” includes an Executive
Department, a Covernment corporation
and an indepen v‘nt es taohs‘lmem of the
executive brancs {which includes an
independent con:missior:). See 18 U.S.C.
6. o
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(3) "Governmeart Emploves™ includes
uny oliicer or v oyee of the Pxeas

N =,

o,

“cases involving aggravated L

Fndcr.x Rog ster / Vm 44, No. *

Branch {as ¢="ined in 18 U.S.C. 202 and,

. €2, 5 US.C. 2104 and 2105) including a

Special Government Employee. o
{4) “Former Government Employee”
means one who was, and is no longer. a

Government employee.

(5) “*Special Government Employee™
means an officer or employee of an
agency who is retained, designated,
appointed, or employed to perform, with
or without compensation, for not to
exceed one hundred and thirty days

during any period of three hundred and

sixty five consecutive days, temporary
duties either on a full time or
in'termittent basis (18 U.5.C. 202.)

(6) "Senior Employee” means an
officer or employee named in, or

designated by the Director pursuant to, .

section 207{d) of title 18 U.S.C. {See .
737.25 below). o
(7) “Particuiar Govemment matter

; - " . invelvi.ig a specific party” means any
L't~ consistent with that contained herein, in.*

judicial or cther proceedmg application,
request for a ruling or other

- determination, contract, claim,

controversy, investigation, charge,
accusation, arrest or other particular
matter involving a specific party or .. .~
parties in which the United Statesisa |
party or has a direct and substantial
interest.

{b} Interpretative aefmmors Other
terms defined and interpreted in the
substantive regulations are:

(1) “Acting a»Agent ar Atterney™

" (Sec 737.5{h].

(2) “Actually Pendmg" (Qee 737. /(c])

{3) “Communicating with Intent to
Influence: {See 737. 5(b))

(4) “Direct and Substantial Interest"
(See 737.11(e)).

(5) "Participate Pereonally and
Substannaliv" (See 737.5(d)).

(6} '"Particuiar Matter Involving a .
Specific Party or Parties™: (See 737.5{c)).

(7} "Pardcular Matter” (without
parties): (See 737.11{c)).

(8} “Oificial Responsibility”: (See
737.7(6)).

[9} “Rate of Pay™: [See 737.25(b)(5)).

Subpart B—Substanilve Provisions

§ 737.5 Restrictions on anv Former
Government Employee’s Acting as
Representative as To a Particular Matter in
Which the Emp'oyes Persenzlly and
Substantially Participated.

{(a) Basic Prohilition of 18 U.S.C.
207(a}. No former Government
empioyee, after terminating Government
employment, shall knowingly act as
agent or ettorney for, or clierwise .
represent any other person in any
formal or informal appearance before, or
with the intent to influence, make any
or.iiorwrittan Co"'x'“"n cation on beha'{

¢ any oifer persc: to, (1) the Uuitad

.~ Agproved For Release 2003/1106 : CIA-RDP85-00988R000400140605-9 .
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-employee.

~ special statutory restrictions on Senior O

. Department, he is asked by Q company to =~ " "

‘the Government concerning a particular

- example, a former technical employee

" matter in which he participated. Nor

" made with intent to influence. An

~setting or conveys material to the United

States, (2) in connection with any
particular Government matier involving
a specific party, (3) in which matter such,
employee participated personally and
substantially as a Government

(b} Representation: Acz‘mg as agent or
attorney, or other representative in an
appearance, or communicating with -
intent to influence. (1) Attomeys and
agents. The target of this provision is the
former employee v-ho participatesin a
particular matter while employed by the
Government and later “switches sides” = -
by representing another person on the ;
same matter. [VOTE: The examplesin ..
these regulations do not incorporate the

W -

g

Employees, except where the terms v

“Senior Employee’ or “Senior” are i
expressly used.] SRR
Example 1: A lawyer in the Department of |
Justice personally works on an antitrust case.
involving Q company. After leaving the

represent it in that case. He may not do so. .

(2) Others.The statutory prohibition ' * .
covers any other former employee, - .~ - &
including mangerial and technica!
personnel, who represents another -
person in an appearance or, by other -
communication, attempts to influence ’

matter in which he was involved. For -

B IR

may not act as a manufacturer’s S
promotional or centract representahve : -
to-the Government on a particular

could such employee appear as an . H
expert witness against the Government )
in connection with such a matter. (See -~ ]

737.19 for specific rules relating to
expert witnesses.)

(3) Appearances; communications

appearance occurs when an individual
is physically present before the United -
States in either a formal or informal

e

States in connection with a formal
proceeding or'application. A
communication is broader than an
appearance and includes
correspondence, a teiephone call, or
other means. However, neither a
prohibited appezrance nor :
communication occurs when a fermer - L.
Government employee communicateg

with a Government emplovee who, at

the instance of the United States, visits . &
-or is aysigned to premizes loasad to, or -
owned or occupied by, « peraon other i
than the United States which are cr may

be used for pe'for'nance "’der an actual t
or propesed contract ¢ emnt el on

such comnunication cr v i ok
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perforried or to be perfermed and
oceurs in the ordinary course of
esalation, administration, or -
performance cf the astual or proposed
contract or grant. - .

Exammc ‘1: An appearance occurs v.ben a
fener employee meets with an agency
employee personally to discuss a matter: or
when he submits e briel in an agency
adsinistrative proceading in his own name.

Exurple 2: A former employee makes a
telephone call to a present employee to
discuss a particular matter that is not the
subject of a forma: proceeding. Che haq made
a (.o'umumcat orL.

(43 Elsment, of “mﬂuence and
potential controversy required. .
Communications which do not include
an “intent tq icfluence' are not
prohibited. Moreover, acting as agent or
attorney in cormection with a routine
request not involving a potential
rontroversy is not prohibited. For
example, the following are not
prohibited: a question by an attorney as
to the status of a particular matter; a
request for publicly available
documents: or a communication by a

former employee, not in connc-tion with

an acdlversary proceeding, imparting
purely factual mformatlon. {See a'so
737.11{d) below.)

Example 7: A government Pmplovnn who
participated in writing the specif.cations of e
contract awarded to Q Company for the
design of certain education testing programs,
joins Q Company and does wnrk under the
contract. Shais asked to accompany a
company vice-president to 8 meeting to state
the results of a series of trial tests. and does
so. No violation occurs when she provides

,the information to her former agency. During
the meeling a dispute arises as to some terms
of the contract, and she is called upon to
support § Company’s position. She may not
do so. If she had reason ‘o believe that the .
contractnal dispute would be a subject of the
meeting, she should not have attended,

{5) Assistance. A former employee is
not prohibited from providim in-house
assistance in connection with the
re'prmema'xor of ancther nerson unless
be or she was a Senior Employee when
participating in the particular matier.
{Sea 737.9 below.)

Exomple 1: A Government employee
sdministered a particular contract for
agricultural mscarch with Q Compa.y. Upon
termination of her Government employment.

she is hired by Q Coripany. She works on the

matter covered by the contract, but has no
direct contact with the Government. At the
request of a company vice-president, she
prepares a paper describing the persons at
hor former agency who should be contacted
and what should b said to them in an effort
to increase the sco- » of funding of the
contract and to ree ve favorably a disnote
over a comiract ol e, She may do so.

1
h

s
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{6) Project recponses rot included. In
a context not iavolving a potential
confroversy involvinc the United States,
no finding of an “intent to influence”

'shall be based upon whatever influential

effect inheves in an attempt to formulate
a meritorious proposal or program.

Example 1: Tae employee of Q Company in
the previous example is asked to design an
educational tze’ing program, which she does
and transmits it to the Government. This {s
not prohibited despite the fact that her well-

‘designed program may be inhererily

influcntial on a question of additional funding
under the contract. She may not argue for its
acceptance.

{c) Partmu]c'r maltcu mvo/ nng a’
specific party or parties”. (1} Specific
matters vs. pollcy mctiers. The
prohibiticns cf subsections {a} and (b) of
18 U.S.C. 207, are based on the former
Government employee s prior :
participation in or responsibility for a
“judicial or other proceading,
apphc'mon. request for a ruling or other-
determination, contract, controversy,
investigation, charge, 2ccusation, claim,
arrest, or otner particular matter
involving a spacific party or parties” in
which the United States is a party or has
a direct and substanti=! interest, Such a
matter t\'pi"ai‘v involves a .,pecific
proceeding af ccbmz the legal rights of
the parties or an isolat lble tmnsaction
or related set of transactions between
identifiable parties. Rulemaking,
legtslatlon. the formulation of gencral
policy, standards or obiectives, or aother
action of general application is not such
a matter. Therefore, a former
Governmnt employee may represent
another person in connection witha -
particular matter invo’ving a specific
party even if rules or policies which he
or she had a role in establishing are.
involved in the proceeding.

Exarnple 7: A Grvernmrent employee
formulated the policy objectives of an energy
conservation program. He is not resiricted
from later representing a universitv which
secks a grant or contract for work =merging
from such a precgram

Exompie 2: A Government employee
reviews and approves a specific city's
applicatica for Federal assistance for a
renewal oroject. After leaving Govérnment
service, i« or she may noi represent ihe citv
in relatien to that project.

Example 2: An employee is regualarly
invoived in the formelation of policy,
procedures 2and reculations governing
departmentcl procurement and ecquisition
functions. Pardzipation insuch activities
does not restrict the employvee as to
particular ceses involving the appiication of
such policies, oracedures, or regulations,

3

Exampie #: An employee of the Office of
Maunageius <t and Budget "artic'pater
subsi r o the merits of a cecision to
N IRTT 3% “ieg tevel of @ pro cam, which
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has the effect of reducing the amount of
money which certaln cities receive to conduct
youth work programs. After leaving the
Government she may represent any of the
cities in securing funds for its youth program,
since her participation was in connection
with a program, nct a particular matter
involving specific parties.

{2) Techpical matters. In connection
with technical work, participation in
projects generally involving one or more
scientific or engineering concepts, in
feasibilily studies, or in proposed
programs prior to the formulation of a
contract will not restrict former

"Government employees with respect to

a contract or specific programs entered
into at a later date.

- Example 1: A Government employee

participates significantly in formulating the

""mission need"” of a project pursuant to OMB

Circular No. A-109, and the award of &
contract to Z Company, the purpose of which
is to propose alternative technical
approaches. He is not barred, after leaving
Government service, from representing Q
Company which later seeks a contract to
manufacture one of the systems suggested by
the Z Company. :
Example 2: A Covermnent ‘employee, who
has worked for years on the design of a new
satellite communications system, joins.C
Company. Later, the Government issues a
“request for proposals” {"“rfp”) to construct
the new system, which is circulated generally
to industry. The employee proposes to act as

- C Company's representative in connection

with its anticipated proposals for the
contract. He may do so. The satellite contract
became a particular matter when the rfp was
being formulated; it would ordinarily not
become one involving a specific party or
pariies unlil initial proposals by contractors
were first received. Moreover, if the
employee's work for C Company were limited
to the formulation and communication of a
propoesal in response to the rfp, it would not
be prohibitcd to the extent it involved a
coramunications for Lhe purpose of furnishing
scientific or techniological information to the
Government, exempt under 18 U.S.C. 20v{1}.
See.737.15 below. (See paragraph (3] below
as to a case where the employee's own
participation may cause a dif ferent result).

“(3) Relations’u’p ¢f personal
participation to specificity, In cerlain
cases, whether a atter should be
treated as a “particular matter”
involving specific pariies may depend
on the employee's cwn participation in
events which pive particularity and
specificity to the matter in question. For
example, if &« Government employce
personally participated in that stage of
the formulatics of a proposed contract
where significant requirements were
discussed und one or vanre persons was
identified to perforn serv.ces
thereunder, bur the contract was
actua'ly aworded only after the
embiayes il el gevertheless ooa

.
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. particular matter as to such former

‘Government employee.

I'xomple 1: A Government emplcyee
advices her egency that it needs certein work
done and meets with private firm X to
discusy and develop requirements and . !
operating procedures. Thereafter, the
employee meeta with agency officials and
persuades them of the need for a project
along the lines discussed with X, She leaves
the .Governm(‘nt and the prcject is awarded
by other employees to firm X, The employce
is asked by X to represent it on the conn act.
uhe may not do so. .

" (4) The same partfcular matter must
be-involved, The requirement of a
partxcular matter involving a specific
party” applies both at the time that the -
Government employee acts in an official

" capacily and at the time in question

after Government service.. The same
particular matter may continue in .
another form or in part. In determining

“whether two particular matters are the
" same, the agency should consider the

extent to which the matters involve the °

'same basic facts, related issues, the
- same or related parties. time elapsed,

" the sam

e confidential information, and
the continuing existence of an mportant

_Federal interest,

_Example 1: A government employce was
substantially invalved in the award of a Jong-
term contract to Z Company Jor the
development of alternative energy sources, -

" Six years alter he terminates Government

employment, the contract is still in eTect, but
much of the technology has changud as have
many of the personnel. The Government
proposcs to award a “follow on" contract,
involving the same objective, after
competitive bidding. The employee may
represent  Company in its proposals for the
follow-on contract, since Q Company's
proposed contract is a different matter from
the contract with Z Compeny. He may also
represent Z Company in its efforts to
continue as contractor, if the agency

_ determines on the basis of facts referred to

~—

above, that the new contract is significantly
different in its particulars from the old: The
former emplovec shoul d first consult his
dgency.

Example z: A Governirent empioyee
reviewed and approved certain wiretap
anplications. The prosecution of a persen
overheard during the w‘lrr:tap. aithough not
originally targeted, must be regarded as p’*rt
of the same particular matter as the initia
wiretap spplication. The validity of the

-wirctap may be put in issue und many of the

facts giving rise to the
would be involved.

Other examplps: See 737.5(b)(1}, Example 1,
and {c), Example 2.

wiretap application

(5) United States mus t bo a partv or
have an inicrest. The particular matter
must be one in which the United States
is & party, such asin a judicial or
acdministrative preceeding or 2 conl-ac,
orin whicii it has a direct anc

substantial interrst. The importance of

" the Federal interest in a matter can play

a role in determining whether two
matters are the same particular matter.

" Example 1: An attorney participated in
preparing the Government's antitrust action
against Z Company. After leaving the
Government, she may not represent Z
Company in e private antitrust action brought
against it by X Cormpany on the same facts
Invelved in the Government action. The
interest of the United States preventing
inconsistent restits end the sppearance of
impropriety in the same factual matter

" involving the same party, Z Company, is

direct and substantial. However, if the .
Government's antitrust investigation or case
is closed, the United States no longer has a
direct and substantial interest in the case.
Example 2: A member cf a Government
team providing technical assistance to a
foreign country leaves and seeks to represent
a private contractor in securing a contract to
perform the same service. The proposed new
contract may or may not be considered a
separate matter, depending upon whether the
United States has a national interest in
maintaining the original contract. The agency
involved must be consulted by the former

- employee before the representation can be '

undertaken.,

(d) "Partzmpaz‘\. persona[]y and
substantm[l 'v.”" {1) Basic requirements.
The restrictions of section 207{a) apply
only to those maiters in which a former .
Government employee had “personal

- and substantial participation”, exercised

“through decision, approval,
disapproval, recommendation, the
rendering of advice, investigation or
otherwise.” To participate “personally”
means directly, and includes the
participation of = eubordinate when
actually directe< by the former
Government employee in the matter.
“Substantially,” means that the
en:ployee’s invoivement must be of
significance to the matter, or forma’
basis for » reagznable appearance of
such significance. It requires more than
official responsibility, knowledge,
perfunctory invcivement, or involvement
on an administrative or peripheral issue,
A finding of substantiality should be
based not only on the elfort devoted to a
matter, but on the importance of the
effort. While a acries of peripheral
involvements moy be insubstantial, the
single act of approving or participating
in a critical step may be substantial. It is
cssential that the parlicipation be
related to a “particuler matter involving
a gpecific party.” (See paragraph (c)
above.)

E:cample 2: If an officer personally ~
appraves the departmental budaet, he dwes
not participate substantially in the approval
of o' items conteined in the budret, His
{ecuchtion js substanticl enly v thosa
cars where s oudgel e, - s actually putin

N

issue. Even then, the former Government
employee is not disqualified with respect to
an item if it is a general program rather than .
a particular matter involving a specific party.
The former Government employee may,
however, have official responsibility for such
matters. (See 737.7(b})

Example 2: A Government lawyer i is not in

charge of, nor has official responsibility fora -

particular casé, but is frequently consulted as
to filings, discovery, and strategy. Such an
individual las personally and substantially
participated in the matter. .

(2) Participation on ancillary matters.
An employee's participation on subjects
not directly involving the suhstantive
merits of a matter may not be
“substantial”, even if it {3 time-
consuming. An employee whose
responsibility is the review of a matter
solely for compliance with
administrative control or budgetary
considerations and who reviews a
particular matter for such a purpose
should not be regarded as having
participated substantially in the maitter,
except when such considerations also

“.. are the subject of the employee's
 proposed representation. {Sce 737.7{b)(3)

below.) Such an employee could
theoretically cause a halt in a program
for noncompliance with standards under
his or her jurisdiction, but lacks

authority to initiate a program or to
disapprove it on the ba31s ofits
substance. :

- (3) Role of offzcza] respomibdzty in

determmmg substantial participation.

. Although “personal and substantial

participation” is different from “official

‘responsibility,” the latter may play a

role in determining the “substantiality”
of the employee's participation. For
example; mere forbearance is not
ordinarily substantial participetion. But,
if an egency’s procedures require that an
officer review certain matters and action
cannot be taken if the officer objects,
then if the officer actually receives
proposal documents on the particular
matters, his participation may be
regarded as “substantial”, even if he

‘claims merely to have engaged in

inaction.

(e) Agency responszbmtv n cornplfz\
cases. In certain complex factual cases,
the agency with which the former
Government employee was associated is
likely to be in the best posilion to make
a detcrmination as to certain issues, for
example, the identity or exisfence vf a

- particular mattar. Designated agency

ethics offisials should provide advice
promptly to former Government

emplovees who make inquir =0 on
mmatter arising under these 1+,

! o
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$737.7 Two-Year Restriction on any
sprmer Government- Zmplioyee's Acting as
ieprescnir tive g3 to a Particuiar Matter For
Vhich The Emp'oyﬂe Had Offn:nal
h'pongmll ty.

{a} Basic - Prokibition of 18 0.s.C.
37(b(i). No former Goverument
'mployvee, within two years after
:erminating employment by the United,
States, shall knowingly act as agent or
ittorney for, or otherwise represent any
sther person in any fermal or informal
appearance before, or with the intent to
influence, make any orai or written
communication on behalf of any person
:0 (1) the United States, (2} in
sonnection wnh any particular .
Government m'vtter involving a qpecmc
narty (3) if such matter was ?ctunlly
aending under the employee's .
responsibility as an officer or emp! loyee’
within a period of one year prior to the
termination of such responsibility. ’

(b} “Official responsibility.”

(1) Definrtion. “Official responsibility”
ig. ¢efined in 18 U.S.C. 202 as, “the direct
wdministrative or operating authority,
«whether intermediate or final, either
oercisable alone or with others, and
sther personally or through :
-uhordinates, to approve, disapprove, or
#herwise direct Government actions.”

f2) Deformining officicl resporsibility.
Jrdinarily, the scope of an eniployee's

‘afficial responsibility” is determined by

those areas assigned by statute,
pealation, Executive Order, jeb
description or delegation of authority.
Any particular matter under ‘
:onsideration in an agency is under the
“afficial rcspon'nbihtv of the agency
Yead, as well as that of each
mntermediate supervisor having
sespensibility for an employee who
;etually participates in the matter
“hin the scope of his duties.

[3) Ancillary matters and official
wmaponsibility. "Administrative”
wthority as used in the foregoing
;.‘efigit’on means authority for planning,
rganizing and controlling matters
mither *han authority to review or make
decisions on ancillary aspeets of 8
maatter such-as the regularity of
budgeting procedures, public or
community relalions aspects, or equal
employment oprortunity consicerations.
Resoonslblhty for such an arcillary
consideration does not constitute
responsibility for ihe particular matter.
except when such a consideration is
also the subject of the empioyee's
proposed representation.

Example 1: An agency’s comptrollsr would
not huve oificial responsibility for all
vrograms in the aceray:even thoueh she
sl review Ve kudaet, and a'l such
Pronrams aie contained in the budget.

Example 2: Within two ycara.after
terminating emplcyment, an agency’'s former
comptroller {8 asked to represent Q Company
In a dispute arising under a contract which
was in effect during the comptroller's tenure.
The dispute concerns an accounting formula,
under the contract, a matter as o whicha
subordinate department of the comptroller's
office was consulted. She may not represent
) Company on this matter.

(4) Knowledge of matter pending -
required. In order for a former employee
to be barred from representing another
as to a particular matter, he need not
have known, while employed by the
Government, that the matter was
pending under his official responsibility.
However, he is not subject to the
restriction unless at the time of the
proposed representation of another, he
knows or learns that the matter had
been under his responsibility.
Ordinarily, a former emnloyee who is
asked to represent another on a matter-
will become aware of fzcts suflicient to
suggest the relaticnship of the prior

matter to his former agency, and if so, he

is under a duty to make further inquiry.,
including direct contact with an
agency’s desmn'a'ed cth'cs official
where the matter is in doubt.

(15) Self-disqualification. A former
employee caunot avoid the restrictions
of this section by disqualifying himself
with respect to a matter for which he
otherwise has official responsibility, but
may avoid personal and substantial -
participation by doing so.

(c} "Actually pending”. “Actually
pending” means that the matter was in
fact referrud-to or under consideration
by persons within the employe2's area *
of responsibility, not thnt it merely \,omd
have been.

Example 1: A stalf lawyerin a
department’s Office of Genaral Counsel s
consulted by procur~ment oificers on tha
correct resolution of a con’ractual matter
involving Q Company. The lawyer renders en
opinion resolving the question, The =am°
legnl questinn erises later in several contracts
with other cempanies, but none of the
disputes with such companies are referred to
the Nflice of the General Counsel, The
General Counsel has official responsibility
for the determination of the Q Company
matter. 11 other matters were never
“actnally pending” under that responsibility
althongh as a theoretical matter, such
responsibility extended to all legal matters
within the department. . :

(d) Other essential requirements. Al
other requirements of ‘he statute must
be met before the restriction on
represantation apnhes The same
consideratior:s apply in detenrining the
existence of a “particular matier
invalvicg nsgusificpars”, o
repoasentetioa in an "appeariice”, or

“intent to influence”, and so forth as set
forth under § 737.5 above.

Example 1: During her tenure as head of an
agency, an officer's subordmates undertock
major changes in agency enforcement
standards involving occupational safety.
Eighteen months after terminating
Government employment, she is asked to
represent Z Company which believes it is
being unfairly treated under the enforcement
program. The Z Company matter first arose
on a complaint filed after the agecy head
terminated her employment, She may
represent Z Company because the matier
pending under her official responsibility was
not one involving “a specific party.”
(Moreover, the time-period covered by 18
U.S8.C. 207(c} has elapsed )

{e) Measurement of two-year
restriction period. The statutory two-
year period is measured from the date
when the employee’s responsibility in a
particular area ends, not from the
termination of Government service,
unless the two occur simulianeously.
The prohibition applies to all particular
matters subject to such responsibility in
the one-year period before termination
of such responsibility.

Example 1: An employee transfers from a
position in A Agency to a position in B
Agency, and she leaves B Agency for private

employment 18 months later. She will be free -

of restriction insofar as matters under her
responsibility at A Agency are concerned.
She will be restricicd {or two years in respect
of B Agency matters, which were pending i in
the year before her departure.

§ 737.9 Two-Year Restriction on a Former
Senior Employee’s Assisting In
Representing as to a Matter in Which the
Employee Particinated Perscnally and
Substantially or Fer Which the Employee
Had Official Responsibility. .

(a) Basic Prokibition of 16 U.S.C.
207(b)(ii). No former Senior Employee,
within iwo years after terminating
Government employment shall
knowingly represent or aid, counsel,
advise, consvlt, or assist in representing
any other person in any formal or
informal appearance before, (1) the
United States, {2} in connection with any
particular Government matter involving
a specific party, (3) if such matter was
actually pending under the emplovee's
official responsibility within cne year
prior to the termination of such
employment or was ore in which he or
she particinated personally and
substantially, )

{Note.—The regu'ations and examples in this
section will be revised if certain technical
amensmaents to the statnte are adopted.]

(b) Limitation ic "representational”
assistance in an appearence, Section
2C7(hY L Vel e assistance U
vopresealing T anather person conce iy
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an “apprarance” before the United
States. Diffzrent in scope from sections
207a} and 207(b)(i), it does not bar
assistance in connection with an oral or
written communication made with an
intent to influence. lnstead the
prohibition relates solely to assistance
in preparation for, or performance of,
either a formal or informal personal
appearance or a written submission in a
formal proceeding.

(c) Manogemental Assistance. The

statute dens not prohibit a former Senior -

Employee’s assistance to
representatives which can reasonably
be.viewed as customary managemental
activity; that is, assistance given by a
former Senior Employee to associates or
sibordinates, in the performanse of
customary executive, administrative or
supervisory duties, as to the content of a
prooram or project under his
‘responsib uty, for or funded by the
Government, is lawful. Such duties
"cuslomarily require a manager to make
or approve decisions and suggestions as
to how, and on what terms, any of the
- physical or human resources of his
“organization will be utilized in its
performance under any current or
proposed Government contract or grant,
and to communicate such matters to
coworkers, including representatives,
The content of a program or project,
comprised of the results of such
decisions, in turn must be, and may
properly be, communicated to the
~ Government by an organization through
. its representatives. While the former .
employee should not actually draft
documents to be submitted in any
appearance if the documents contain
" argumertative material (except that he
may furnish scientific-and technological
information), he has the right to insure
that such documents accurately present
“information and reflect such decisions
made by him or others in the
organization. Former Senior Employees
may not undertake activities which are
prohibited es set forth in paragraph (d).
{d} Representational Assistance. The
statute prohibits a former Senior

fmployee from making unfair use of his

prior g governmental position by assisting
in the 1 representation of another by. (1)

. giving specific advice directly to or
intended for use by a representative as
to how the representation in an
appearance should be conducted
utilizing specific knowledge which came
.to him as a government employee,! or (2)
supplying inside information as to the

!Given the literal language of the statute, the

- Attorney General believes it cannot be restricted to
“specific knowledge which came tokim as a
government employee”. But in the exgrcise of his
prosc.sutorial etion, the Atlorasy General will
use the ini ‘on in this ey

IR
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Government's position on a specilic,
potentially controverted matter; (3)
directly participaling in drafting briefs
and similar formal doecuments to be
submitted to the Government to obtain a
benelit or favorable decision, extept
that he may give technical and
managerial advice and supervision in
the preparation of substantive material .
for, and in the review of, applications
and proposals; or (4) preparing forensic
or argumentative material (such as
testimony, methods of persuasion, or

" strategy of presentation) to be included

in formal documents to be submitted to
the Government or to be used in
connection with such a subm1531on or an
appearance. .
{e} Degree of prior partzczpatxon or
responsibility required. Section
207(b)(ii) applies to a particular matter
in which the emplovee participated
personally and substantially, or which
was actually pencing under hxs ofﬁcxal
reoponsxblhty :
[Provisional {e). Will replace (¢} above
‘upon technical amendment of the statute: !
{e) Personal and substantial participation

" required. This section applies only in cases

where the former Senior Employee had
petsonal and substartial participation in the
particular matter involved.]

{f) Measurement of restriction penod
The statutory two-year period is
measured from the date when the
individual’s resoensibility as a Senior
Employee in a particular area ends, not
from the termination of Government
service, unless 32 two occur
simultanecusly. The prohibition apphes
to all particular matters subject to such

- responsibility in the one-year period

Lefore terminatien and to particular
matters in which the individual was
personally and substantially involved.
(See 737.7(e).)

(@) Other Escnntla]Requzrements All
conditions of the statutory prohibition
must be met. Specifically, (1) the former
employee must have been a “Senior
Employee™; (2) who was involved (see
subpart 737 5{c} above) in (3) a
“particular ma:icr involving a specific

Example 1: A Senior Justice Department
lawyer personally works on an antitrust case
against Z Company. After leaving the
Department, she is asked to discuss legal
strategy with lawyers representing Z
Company on that same antitrust case, to
write portions of a brief and to direct the
research of a staff working on'the case. Any
such aid would be prohibited.

Example 2: A Senior Federal Trade
Commission employee, an economist by
profession, participates in an investigation
involving X Company, and a proceeding is
commenced against X Company based on the
investigation. After leaving the Commission,
he offers to serve as a consultant to the
lawyers for X Company on certain economic
matters involved in the proceeding. Such
consultation is prohibited.

Example 3: A Senior Employee of the
Department of the Treasury participates in a
number of projects with universities and
financial research institutions funded by
Government grants. After leaving the
Government, she becomes dean of a graduate
school of business which performs work
under a number of such grants. She may, in
the discharge of her duties, supervise
research and advise as to how funds under
such a contract should be allocated, whether
or not these matters are, as is likely,

" communicated to her former Department by

the graduate school's representatives.

- Example 4: A Senior Deiense Department
official participated personally and
substantially in a contract award to F
Company for fighter planes. After leaving the

_ Department, the former official goes to work

party.” (See subpart 737.5(c} above.) The -

assistance in renresenting (4) must be
ronresentatione’ aid directly concerning
a lormal or infcnal appearance before
the United Staizs, and {5) involve
something morz than the furnishing of
mere informaticn [not including forensic
argument) which is not based on a prior
Governmental relationship and
unavailable to others. .

{h) General Excmples: IR

UEditerial Nate: Upzn passage of the technica!
ame endn:ont to the stetute, Provisional (e} will be-
a final reculation in the Federal Regnister
Lcbreplase paragraph o)

for F Company. Subsequently, F company
desires to rencgotiate prices and a pensicn
provision on the fighter plane contract,
matters in which dispute is anticipated. The
former official could not advise the lawyers
for the contractor on how to obtain DOD
approval of that revision. If the approval
were already obtained, he could participate
in discussions concerning the changes and
how they should be implemented.

Example 6: In the preceding example, a
different situation arises. F Company
believes that changes should be made in the
design of the fighter plane, in allocation of
work force, in the work schedule and pricing.
The former official supervises the division of
F Company which is working on this
contract. When the {former official discusses
and evaluates the content of the proposed
changes with the contract representatives
who will in turn distuss proposals with the
Department, such official is discharging a
legitimate managerial duty.

Example 6: A Senior Justice Department
lawyer personally works on an antitrust case

- against Q Company, which is represented by

Y law firm. Immediately after leaving the
Department, she goes to work with ¥ law
firm, and assists the lawyers representing
Compeny in a different antitrust case, nct
involving the all~gations in the Government
case. Such assistance would not be barred.

. The assistance does not oceur in connection

with the same particular matter.

Example 7: A Senior official of the
Department of Health, Educatiny. and
Wieliare leaves to take g unive oy positicon.

%

-1

. -

Pl -

. %

<

a -

<

. F

b

.

.

e

I

; K

4 by
7
€
2
3

3 .

£

4 1
>

= -

a T

i :
«

a )

£ 3

&

C




wodnra’ Tonister / Vol 44, No. 35 f .L.e:r_‘ay Ayr:! S. A"’%‘?L‘os arnd ‘{equh' ons ' . /vl I
: FOVEdF Eldase -ZOUSIHUG e (o :

The former official’s new duties incilde
variows FEW ceniracts which the University
helds, and she sometimes adviaes the
lawysrs wiio rém esent the University in
.dissutes involving such contracts. Some of
the tontracts were awarded by 2 divizion
within }TEW which was under her official

13 spansibil‘ty The reatriction applies to thoss
matters for which she had oificial .
responsioility.

Example 8: A Senior scientist with the
Food and Drug Administration was
personally and substantially involved ina

icensing proceeding concerning a specific
drug. After leaving the FDA, he is employed |
by the maacfacturer cf that drug. There he
engages in research, indicating that the drug
is safe and elféctive, which his e:nployer later
providas to FDA in connection with th
procending. The restriction does not apply
Lecouse the former officinl is furnishing
seientific information to the Government,
(See 18 U1.S.C. 207(D} and 737.15 below)

Example @: A ormer Senior Empicyes of
the Federal Communicetions Commission
leaves the agency to join a law achool
faculty. In one of his courses, he discusses,
unfavorably to the Commission, a specific
lieensing case in which he was perscnally
and substantially involved. The restriction
does not apply wecause the conduct dot's not
oceur in connection with any
representational ectivities, . -~ ¢ e

§737.11 One-Year Resirictionona |
Former Senior Empleyee's Transaclions

With Former Acenrcy on a Particular Hatter, | —

Ragardless of Pnor invoivement,

{a) Basic proh)bztion of 18 U.5.C. .
207(c). For a period of one year after
terminating Government employment,
ro former Senior Employee (other than a
special Government employes who
serves for less than sixty daysina
ralendar year) shall knowingly act as an
agent or attorney for, or otherwise
moresent, anycne in any formalor
informal appearance before, or with the
itent to influence. make any written or
srel communication on behalf of anyone
to. {1} his or her former department or
dgency or any of its officers or
employees, (2) in connection with any
garticular Government matier, whether
or not involving a specific party, which
is pending befcre such departrient or
agency, or in which it hias a direct and
substantial interest.

{b} Ne pnor invelvement TPQ'JIZ‘EC.’
The prohibition contained in this section
anplies without regard to whether the
former Senior Employee had
participation ir, or responsibility for, the
particular matter and includes matters
which {irst arise afier the empleyee
leaves Governinent service. The section
aims at the possible use of personal
influ2nce based upon past
Governmental affiliations to facilitate
*he transaction of business.

(c) Specific pariies urnecessary. The

pamcular matter nced not ! :Je one

“involving specific parties”, and thus is
not limited to disputed proceedings or
contracts in which a party has already -
been identificd. However, the restriction
does not encompass every kind of
matter, but only a particular one similar

_ to those cited in the statutory .anguage,

I.e., any judicial or other proceeding,
application, request for a ruling or - -
determination, contract, claim,
controversy, investigation, charge,
accusation, or arrest. Rulemaking is

- specifically included. Thus such matters

as the proposed adoption of a regulation
or interpretive ruling, or an agancy's
determination o undertake a particular .

_ project or to open such a proisct to

competitive bidding are covered. Not
included are broad technical areas and

= policy issues and conceptual work done

before a program has become :
particularized into one or more specific
projects. The particular matter must be
pending before the agency or be one in
which the agency has 2 “direct and

substantial interest”. (NOTE: Fach post-

employment aclivity in the examples in

. this section is assumed to take place
- within one year of terminatior. of

Government employment).

Example 1! A Senicr Employee of the
Department of Health, Education and
Welfare leaves Government employment for
private practice. and shortly thereafter
telephones a former associate urging that the

" Departmeunt (a) adopt a new procedure to put

a ceiling on hospital costs; (5) not adopt a
particular rule proposed for drug testing; and

_ {c} oprose n bill pending in Congress relating

to such drug testing. He is prohibited from
attempting to influence his {ormer co-worker*
on any of these matters, The first, not yet
pending, is of intérest to the Depariment; the
second is pending in the Deparimant; and the

. third is pending elsewhers, and of interest to

the Depariment. Note that the former Senior
Employee may, however, commuricate the
same views to Congress, other agencies, the
public or the press.

Excmple 2: A recently reticed Sanior
Employee of the Department of Defense
nelieves that the Department's general
errphasis on manned aiccraft is not in the

national interest. After his departare, he may
continue to argue the point to the

+ Department,

(d) Element of controversy or
influence required. The preaibition cn
acting as a representative or 'J‘tempting
toinfluence applies to situations in
which there is an appreciable element of
actual or poiential dispute or an ’
appiication or submission to chiain
Governmern rulings, benefits or
appravals, and not to a situation merely .
involvive, for cxample: the transmission
or ling ol y Jdocument that dies not

involve an application for Government
berefit, approval or ruling; a request for
information; purely social or
informational communications; or those -
required by law or regulations (in.
situations other than adveroary

proceedings). Each agency should, after ‘

consulting with the Director or the
Attorney General, as appropriate, give
guidance cn the kinds of applications,
filings and other matters which are not
prohibited by section 207(c)..

Excmple 1: A former Senior Employes of
the Internal Revenue Service prepares and
'mails a client's tax return. This is not a
prohibited act. Should any controversy arise
in connection with the tax return, the former
employee may not represent the client, but
may be called upon to state how the return
was prepared, .

Examnple 2: A former Semor Employee of
the Securities and Exchange Commission
prepared and transmitted for filing to the
Comrmission a client's annual report on form
10-K. This is not a violation, because the 10—
K is a disclosure report, not intended to
obtain a Government benefit or ruling.

Example 3: A former Senior Fmployee of
the Securities and Exchange Commission
becomes execy me -vice-president of a major
industrial corporation, registered under tha
Scourities Fxcharge Act of 1934, Pursuant to
Commission regulations, the cofficers of the
corporation arc required to sign certain filings
on behalf of the corporation, which are

- transmitted to the Commission. The employee

may revisw, concur or request changes in.
and sign any such filing required to be
transmitted to the Commission.

(e) Agency activity or interest in
matter. The restriction applies to the
former emplovee's contacts with his
former agency in connection with a

- matter before or of “direct and

subslantial interest” to, the agency.

Example 1: A former Senior Employee of
the Securities and Exchange Commission is
asked !o represent Z Company in a new
matter belore the Commission, one in which
the former ermplovee had no prior
involvement. te may not do so.

Exemple 2: The matter in the {oregoing
axamnle is referred to the Department of
Justice for prosecution, and the former
employee is asked for the first time to
represent 7 Company in the criminal
proceeding. The matter is likely to be of
direct and substartial interest to the
Commission. If so, the former employee may
not contmunicate with the Commission in the
matier. However, the former Senior Emplovee
may communicate with the Commission in
order to determine whether it asserts a direct
and substaniial interest in the criminal
proceeding. In. thn event of 2 negative answer
to the guesticn, the former Senior Empleyce

© may cominuuicate with the Commissios.

Exarplé 2: 1n coaneclion with an entirely
new matter a former Senior Emplovee of the
Sacurities und Exchange Commission
nucertakes the renresuntation of Z Comrany

im rriveis ot oeen Lrongat by Q Comn o,
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(e.g., a private action arising undcr the
Securities Exchange Act of 1934). Before the
svit was commenced, there was no actual
expreseion of interest by the Commission in
the matter, As the litigation develops, an
Impertant question of statutory interpretation
is raised, and the Commission files a brief as
amicus curige (friend of the court), The
former Senior Employec may respond to the
brief and neéd not withdraw from

represeatation of Z Comgpany, but he may not

otherwise communicate with the Commission
in the matter, If the Commission were to
commence a proceeding or investigation
against Z Company on the basis of the same
facts involved in the private litigation, the
form:er employece conld continue his
representation in the private litigation, but
could not represent Z Company in the

- Commission's proceeding until after the

expiration of one year from the termination of

his employment with the Commission,
[Note.—~Where an egency becomes a party to.
a procesding subsequent to its -
commencement, the question whether a

* former Senior Employee may continue 2
representation should ordinarily be decided
by the court on a motion for disqualification

"in the particular circurastances.j

Example 4: In connection with a new
- matter, a former Senior Employee of the

Federai Food and Drug Administration, since

retired to private law practice, is asked to
consult and assist in the preparation of bricfs
to be filed with the Administration on a new
particular matter. He may do so, but he
should not sign briefs or other

communications or take any other action that .

. might constitute an appearance.

() Application or proposals for
funding of research. In connection with
any application or proposal for
Government funding of research, the -
restrictions of this section do not

prevent a former Seniér Employee from .

assuming responsibility for the direction
or conduct of such research and from
providing scientific or technolcgical
information to the Senior Emiployee's
former agency regarding such research,
The former Senior Emplovee may not,
however, submit the epplication on
behall of the applicant cr argue for its
approval or funding by the agency,
Exarmple 1: A former Senior Fmployee of
the National Institute of Heaith {NIH),
employed by a university, prepares an
application to NIH for a research grant. The
application is submitied to NIH by the
university end lists the Senior & yee as
principal investigater, The Senior Employee
docs not violate 18 U.S.C, 207(c) by preparing
the appliceilon or by being listed as principal
investigator, since these are not
representational activities. He may also sign
an assurance to NIH, o= part of the
application, that he will be responasible for
the scientific and technical direction and
conduct of the project if an award is made.
He may also communicate with Nli{ to -
provide scientific or technical informetion on

the roplicotion, includizg prezon RIS

Poosoanel at the researen site, eo long os he

|
A

i
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does not argue for approval or funding cf the
application.

(g) Personal matters. Unlike the
provisions of Sections 207 {a) and (b) the
restrictions of this section apply when
the former Senior Employee seeks to
represent himself. However, they do not
apply to appearances or .
communications concerning matters of a
personal and individual nature, such as
personal income taxes, pension benefits,
or the application of any provision of
these regulations to an undertaking
proposed by a Senior Employee. (Sce 18
U.5.C. 207(i)). A former Senior Employee

" may also appear pro se (on his own

behalf) in any litigation or

- administrative proceeding, invc'JIv.ingthe

individual’s former agency. The former
employee may not contact his former
agency in order to secure an item of

* business, except for (a) discussions in .

contemplation of being hired by the

. agency as a consultant or ctherwise; or
:{b) a proposal to furnish scientific or

- technological information to the

" Government, A

Example 1: any former Government
Employee may contact his or her former
agency to seek irformation or determinations
as to matters in queation under these

" regulations or under 18 U.5.C. 207, such as
- whether a particular matter is considered to

have been urder the employse’s official
responsibility, whether a matter is one in
which the agency asserts a direct and

- substantial interest, or whether a current

matter is considered to be the same as that in
which the employee had been involved.

(h) Statements based on special
Enowledge, The restrictions of the
section do not prevent a former Senior
Employee from making or providing a
statement, which is based on the former
Senior Employvee’s own special
knowledge in the particular area that is
the subjent matier of the statement,
provided that no compensation is
thereby received, other than that
regularly provided hy law or regulation
for witnesses. {See 13 U.S.C. 207(i).)

Lxample I: A fcrmer Senior Employee may
make any statement of his own views {o his
former agency on any subject matter in which
he has no substantial pecuniary interest,
erting on his own behalf. C

Exrmple 2: A former Senior Employes is
called by his successor at the agency for the
purpose of eliciting some information on a
matier in which iic had been involved in an
offizial capacity. His response is not
pronibited. :

Example 3: A former Senicr Employee may
recummend an individua!l to her former
agency for empleyment, based on her own
persunal knowledee of the individual's
quelilications and character.

UV Iecsureront of one-yeor
resiriction pericd, Th. statutory one-

year period is measured from the date
when the individual's responsibility as a
Senior Employee in a particular agency
ends, not from the termination of
Government service, unless the two
occur simultaneously. (See 737.7(e).)

§737.13 Designation of separate
statutory agencies or bureaus.

{a) Autharity. Subsection {e) of title 18
U.S.C. 207 provides that the Director
may by rule designate as “separate”, a
statutory agency or bureau which .
exercises functions which are distinct
and separate from the remaining
functions of the parent agency of which
itisapart. - - T

(b} Procedure. Each agency shall, by
May 15, 1979, (and by May 15 of every
year thereafter) notify the Director, in
writing, of any statutory agency or
bureau which should be so designated,
. providing: . I

(1) A description of the functions of -
the agency or bureau, indicating the

... basis on which such functions are
.. = claimed to be distinct and separate from -
.~.» the parent organization;

(2) the separate statutory basis of the
agency or bureau; and

(3} identification of those positions in
the parent agency with official
responsibility for supervision of such
separate statutory agency and bhureau.

(c) Standards. A parent agency may
propose as a “separate” statutory
agency an agency or bureau {1) created
specifically by statute, (2) the functions
of which are expressly referred to by

“statute or (3) which is the successor to

either of the foregoing; but a decision as
to the sufficiency of the statutory
authority as well as the separability of
functions shall be reserved to the
Director. ]

(d) Effect of designation. If a

" subordinate part of an agency is

designated as “separate” by the
Directar, then Senior Employees of such
separate agency and those of the parent
agency are not subject to the restrictions
of 207(c) as to each others’ agencies—
except that the prohibition of 207(c)
remains applicable to the former head of
a “separate” subordinate agency and to
former Senior Employees or the parent
agency whose official responsibility

included supervision of the subordinate -

- agency.

Example 1: A former Senior Employee of
the Product Agency leaves and joins « law
firar which represents Q Corperating. iroduct
Agency has been designated by the Birsotur
#s separate from Executive Departnient, 3ha

.. former emplovee is not restricted from

repeeeenting the Q Corpuration
riatler beiore the Executive De .
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737.15 Exemption for scientific and
ichanicgizal information,

(a} Emmpnon The raaking of
smmunicaions solely for the purpose
ffurnishing seicntific or technolcgical
formation pursuant to agency
rocedures is exempt from all
rohibitions and restrictions sat forth in
dhparts 737.5-737.11 of these
rgulations (subse~tions (a), (b), and {c)
f title 18 U.S.C. 207). This exemption
lews the free exchange of such -
formation regardless of a former
verament employee's prior
articipation in cr respensibility fer the
watter. The former Senior Employee
hould not argue ior the acceptarce-of a

roposal. The ¢ exemplion is not limited-

» communications constituting the
srnishing-of information, but mcmdns
wse “for the purpose of” coing 30, No
iolation occurs when, for examnle, a
nmer Government employee working
n-a project makes contact to determine
e kind and forra of information
snuired, or the edequacy of information
lready supplied, so Xong as agency
rocedures are sdtisfied. -

Example 1: A project manager, regarsiess
[prior involvement in a particular matter,
ay contect the Government to determine
eficiencies in system design or performanne,
wrnisa selentific or technological information
dating to a solution or appreachtoa- -
cobler, seek relaled information Som the -
‘overnment; 2dvise and supervise others
+ho are involved as to such matters; and -
wet with Government technical experts for
1ch purpose; provided in each case that
were is compliance with such agency .
:guiations as have been issued.

{b) Necessary information. Scientifin
nd technological information includes
sasibility, risk, cost, and speed of
nplementation, when necessary to
npreciate fairly the practical
ignificance of the information. T
soverament may and should be fvl!v

formed of the ':mr.dc:'mce of scien ‘-.if‘

ad *eciinologicel aliernatives,

te) Intent to Influence. The fornishing
fmeriterious or convineing scientific or

«chaological proposals docs not
wx stituie anintent to influence. (see -

37.5{¢)(6) abave) )

{d) Expert testimony. This examption
.oes not inzlude testimony as an
axpert” in adversary proceedings in a
watter in which the United States is
rvolved or has an interest. Such
estimony is governed by reguiations set
arth in subnart 737.19. As to assistance
S 'an expert or consu.itant, sez 737.6(h),
xample 7. -

fn) Agency responsibility for
rogcedures. The primary responsibility
ar developing precedures to guide
ctivity under this exemption les swith

edch agency, so that such procedures
comport with the particular
characteristics of agency programs and
needs. Such precedures will be
reviewed periodically by the Director. In
promu]gatmg prrocedures, an agency
may take into consideration: limiting
communications to certain formats
which are least conducive to the use of
personal influence; segregating, to the
extent possible, meetings and
presentations involving matters of

- technical substance from those
"+ involving other aspects of the

relationship: requiring that the

- designated agency ethics official be

informed of instances where the -
exemption is used; or employing more

_restrictive practices in circumstances

involving either immediate comnetiticn
ifcr contracts or applications for grants
than in those involving an ongomg
project.

- §737.17 Exempmm for Parsons ‘Wﬁh

Sreclal Qualifications In a Technical

' Discnplme.

(a) App]zcablhty A former
Government employce may be
exempted from the restrictions on post-
employment practices if the head of the
agency concerned with the particular

“matter, in consuitation vith the Director,

executes a certification published in the

- Federal Register that such former

Government employee has outstanding

- qualifications in a scientific,

" technological, or other technical
" discipline; is acting with respeci to a
" particular matter which requires such

qualifications; and that the national

interest wondd be served by suchi former

Government employee's participation.
(b) When appropriate, This exemption

“should generally be utilized only where

the former Government smwiployee's

involvement is needed on so coatinuous .

and compxehensive a basis that
compliance with the procedures adopt(‘d
for the communication of technical
information {see 737.15), or other actions
1o isolatn the former Government
employee irom other aspeacts of the
matter, weuld be burdenseme and-

-impractical.

(c) Certification authe:rilty.

" Certificatinn should take place at no

lower leve! than the head of the agency,

- the cdevuty thereof, or in the nbsence of
_both, the acting agency head.

Consultation with the Director shall -
orecede ani certification. The
exemption takes place upen the
execution of the (‘ertxfxcﬂ“on, provided

. that it is transmitted immediately to the

Federri Registor for pubiication,
() ¢ g! ney revisiry. An agency may
estanlish 1 ennistey for current
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employees, wherein the nature of their
qualifications in one or more technical
fields i is certified after review by a
supervisor, as a basis for establishing
such qualifications in connection with,
and to expedite, a later request for
certification; should the necessity for
such request arise.

§737.19 Testimony and Statements Under
Qath or Subject to Penalty of Perjury.

(a) Statutory bas,ls Sectlon 207[h)

provides:

. "Nothmg in this section shall prevent a
former officer or employee from giving
testimony under oath, or from making
statements required to be made under
penalty of perjury.”

{b) Applicability. A former
Government employee may testify -

- before any court, board, commission, cr

legislative body with respect to matters
of fact within the personal knowledge of

.~ the former Government employea. This
. provision does not, however, allow a

‘former Government employee,

" otherwise barred under 18 U.S.C. 207(a),’

(b}, or (c) to testify on behalf of another
as an expert w:tne'ss except: {1) to the
extent that the former employee may
testify from personal knowledge as to
occurrences which are relevant to the
issues in the proceeding, including those
in which the former Government
employee participated, utilizing his or
her expertise, or {2) in any proceeding
where it is determined that another
expert in the field cannot practically be
obtained; that it is impracticable for the
facts or opinions on the same subject to
e obtained by other means; and that
the former Government employee’s
testimony is required i in the mterest of
justice.

(c) Statements under pena]ty of
perjury. A former Government employee
may make any statement required to be
made under ppnmfy of perjury, such as
those required in registration statements
for securities, tax returns, or security
clearances. The exception does not,
however, permit a former employce to
submit pleadings, applications, cr cther
documents in a representational
capacity on behalf of another merely
hecause the atiorney or other

renresentative must sign the documents -

under cath or penalty of perjury.

§737.2% Partnors of Present or Former
Government Employees.

{a) Scope. Section 207(g) 0f18 U.S.C,
prehibits a nartuer of a current
-Covernment vipioyee from acting as
agent ot atloranzy before the United
States in a pariicular Government
muatter in which such Government
emplov- s rasticivates, or did
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participate, personally and
substantially. To the exteht such section
involves the activities of current
Governmen! employecs and their
partners,
regulaticns,
(b) Impuiction. Neither the Act nor
these regulations impute the restrictions
on formcr employees to partners or
associates of such employees.
 Imputation’ of the restrictions of sections
207(b)(ii) and (c) to partners of former
employees would be in appropriate for
the additional reason that section
207(bi(ii) itself restricts secondary-level

activity, and section 207(c) is dirccted at -

the exercise of influence personal to the
former Sz mor Fmploy ee,

§727.23 O‘i“c(ale of a State; Off:c.a!s of
. Corporations Crozted by an Act of
Congress and Public International
_Ormmzat.ons
For purposes of sections 207(a) (b)
aad (¢} of title 18 U.S.C.:

{a) An official whose powers are
established by the constitution of-any
State of the United States does not act
on half of “any other peraon" or.
“anyone” when.acting in his official
capacity, but rather censtitutes the
official authority cf the State; and

" (b} A former emplovee does not.
engage in unlawful activity when he
acts on behalf of (1) a corporation
specificaily created by an Act of
Congress i{ any of its directors is
currently appointad by the Uniled
States; or (2) any public international
crganization if he serves by nomination

“or request of the United States or on
secondment {rom any agency.

§ 737.25 Standards and Procedures for
. Designating Senior Emplovee Posltions
Pursuant to 18 U.S.C, 207(d).

(&) Definitions. As used in these
regulations “Senior Employee” refers to
any verson spacified in or designated
pursuant to 18 U.5.C. 207(d); chat is,
emploved by the United States:

{1) Atarate of pay spocified or fixed
according to qubc‘mptel Il of chapter 53
el title 5, U.8.C., gencrall y known as
“Executive Level”,

(2} In a position in any pay system for
__which the basic rate of puy is cqual to or

greater than that for G5-17 as
prescribed by 5 U.S.C. 5332, and who
_has significent decision-making or
supervisory responsibilities, designated
by the Direcior, pursuant fo paragraph
{b) below,

(3) On active duty as a commissioned
officer of a uniformed service in a pay
grade of 0-7 or above as described in
scction 37 U.S.C. 201; or

{4) In such other position ihat has
gignihcant decision making

itis beyond the scope of these

redcral 'rloy.,xster / Vol 41, No. 85 / T

" responsibilities or duties suustantlally
- similar to those reflerred to in

subparagraph (2) above and is .
designated by the Director pursuant to
paragraph (b} below. ‘

(b} Designation procea’ures The
following procedures will be followed i in
designation of Scnior Employee :
positions pursuant to 18 U.S.C. 207(d) (2)
and (4):

(1) Positions at G5~17 and 18 leve!
and Senior Executive Service, The
following will be designated effective

-.October 1, 1979, uniess exempted as

provided below: all positions classified
at G5-17 or above in the General
Schedule; those in any other pay system,

. the rate of pay for which is at least that

of grade GS-17; and those in the Senior .
Executive Service. Each agency head
shall submit to the Director, by May 15,

.-1979 (and on every May 15 thereafter), a

report consicting of: (i) a description of

all positious as set forth above; (ii) the
- agency's recommendation as to those

positions that should not be designated,

" based on standards established in these
" regulations or any other reason; and (iii)
. the basis and reasens for each such

recommendation, After making such

"additional inquiries as appear desirable,

the director will determine which
positions should be exempt. Initial
exemptions will be made approximately
July 15, 1979, Notwithstanding the

- . foregoing, the efinctive date for

Executive Level positions, whether or

" not included in the Senior Executive

Service, is July 1, 1872,
(2) Other positions. Positions other -

. than thosc noted in paragraph (1) abave,

may be designated as follows: Each

E - designated agency ethics official shall -
submit to the Director, by June 30, 1979
.. (and on every June 3¢ thereafter), a list

of such positions which invelve
significant decision-making anthority or
other duties substantially similar to -
thosz2 exercised oy persons whose grade

_or position is reforrﬂd toin

subparagraph {b){1), together with a
statement in-each case as to whether
and why the position should or should
not be de51gnat,-. After making such
additional inquiries as appear desirable,
the Director muay designate certain
positions. Initial designations will be .,
made before September 30, 1579,
effective as of a date to be set at such
time,

{2) Standards for designation cmd
exemption. Pos mons. or classes of
positions, which do not have sienificant
decigion-meking or supervisory
responsibility wiill be exempted from
designation, Initi=] exemptions will be
retroncve, Classes of pesitiens which
may b considerzd for xemption are

qcmv. /\pnl 3, 1979 / Ruies dnd Regulations

those in which ,dedision-making
responsibility does not regularly extend

. to major policy issues within the agency

or int which supervisory responsibility
extends to less than all of a directorate,
bureau or department which has major
policy or operation.al responsibility. The
foregoing may include, without
limitations, special assistants, technical
and professional advisors to persons
who make policy decisions, those

. involved primarily in reseorch and

technical work, and administrative law
judges. No position will be designated
pursuant to subparagraph {b}(2) above
unless it involves significant decision-
making authority, or duties which are

subslantially similar to those exercised .

by persons designated, pursuant to

. subparagraph (b}(1) above and not
. exempted. . .

Note. ——Notw1thstandmg the foregomg. no
designations will be made for purpeses of 18
U.8.C. 207(b](ii) until after final actionon a
preposed technical amendment to conform
the language of such subseclion to the
requirement that it apply only to a matter in
which the {ormer employee participated

~ personally and substantially.

_(4) Senior Executive Service. The
establishment of positions within the
Senior Executive Service pursuant to the
Civil Service Reform Act of 1978 is the -
responsibility of the Office of Personnel
Management. The choice of an
individual to enter or not to enter the
Senior Executive Service is not a

- relevant factor in the designation under

these regulations of a position held by
such person.

(5) “Rate of pay™. As used in the
definition of Senior Employee, the "rate
of pay” is that specified by or pursuant
to law without regard to the ceiling

-limitations of seclion 5308 or 5373 of title

5 U.5.C,; except that an individual in an
executive level or GS-~17 or 18 pasition
is deemed to be employed at the rate of
pay specificd for that position. Increases
in pay due to “steps” are not considered
in determining pay grade or level.

(c) Differential designation. Where
appropriate, the Director may designate
positions for purposes of 18 U.S.C. 207(c)
without designating the positions for
purposes of 18 U.5.C. 207(b)(ii).

Example 1: 1t may be determined thata
given position or class of positions will be
restricted as to contact in the first post-
employient year, but not as to assisting in
representation. .

(@) Fair notice of designation. Na
designaticn mace pursvant to 18 U.S.C.

T 207(d) (2 or( 1) will be effeciive untid the

tast day of the fifth full calendar monlh -
after the first publication of a notice by
the Director of intontion to decienat
except a8 Indicated in parvag:-¢. b
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below, and as to a person {irst
occupying the position after such notice
;s published. The designation in
parugraph (b}(1) above constltutes
notice. . :
(e) “Acting” or temporary posmons
An individua! may serve in a position

" designated pursuant to 18 U.S.C. 207(d)

L]

for up o sixty days in an “acting” or
temporary capacity without being
subject to those restrictions which
specially apply to such positions, unless
such individual (1) was transferred or
detailed from ancther designated
position, or {2) without a significant
break in continuity, is named
permanently to such position. :
() Special Government Employee. A
Spacial Government Employee who
gerves on sixty days or less in a given
calendar year may serve in a designated
position without being subject fo the
restrictions which specially apply to
such position. A Special Government
Employce is deemed to serve only on
those days actually engaged in work for

the Government under his or her Special -

Governruent Employee arrangement,

o} Publicoiion. Positions exempted by
the Diractor pursuant to 18 U.S.C.
207(d)(2) and designated pursuant to 18
U.S.C. 207(d)(4) will be published in the
Federal Register, and from time to time
may be added to /\opendl\c A and

‘Appendix B respectively, of chse

regulations.
{n) Computation of tima. An

“individual who transfers from a

designated position to one thalt is nol
designated skall compute the
commencement of the tifne periods
contained in 18 LLS.C. 207 (b](ii) and (c)
f~om the time of such transfer, except as
indicated in paragraph (i) below.

(i) Position shifting. In any case where
a person transfers {rom a designated
position to ore that is not, the agency
head shal! within one month transmit to
the Director & report reciting the
functions of each position, the reason for
the transfer, the identities of the prior
Lolder of the position assumed and the
sucecessor, if any, to the position
departed. If the Director designates the
newly assumed posilion pursuant to
sections 207(d) (2] or (4} of title 18
W1.5.C., such designation shall be
effective retroactively to the date of
transfer notwithst andmg pardgraph [d]
above,

(§) Revocation of Designatiors. In the
event the Dir‘*ctfvr determines that a
position preuo 1sly designated should
not have been, the designation will be
revoked. The revocation may be made
retroactive if the initial designation is
detwermined to have been erroneous or if
wrere is @ change in starndards for

designation applicable to the position.
Retroactive effect will not be given
where the basis for revocation is a
change in the functions or m'portdnce of
a position.

§ 737.27 Administrative Enforcement

. Proceedings.

(a) Basic procedures. T‘le followmg
basic.guidelines for administrative
enforcement of restrictions on post-
employment activities are decsigned to
expedite consultation with the Director
as required pursuant to section 207{(j) of
title 18 U.S.C. .

(1) Pelegetion. The head of an agency
may delegate his or her authority under
this subpart

(2) Initiation of administrc t} ve
disciplinary hecring. (i) Whenever an
agency has determined after appropriate
review that there is reasonable cause to
believe that a for.ner Goverriment
employec has violated any of these
regulations or 18 U.8.C. 207 {a), (b), or
(c), it may initiate an administrative
disciplinary proceeding by providing the
former Government employee with
notice as defined in subparagraph {c}.
Agencies may establish procedures to
protect the privacy of former emplovees
as to allegations made prior to a

“determinaticn of sufficient cause to

initiate an adrinistrative disciplinary
hearing.

(if) On receipt of m;ormatlon
regarding a possible violation of 18
U.S.C. 207, and after determining that
such information appears nonfrivelous,
the agency head shali expeditiously
provide such informztion, along with
any comments or agency regulations, to
the Director and to the Criminal
Division, Department of Justice. The
agency should coordinate ary
investization on administrative action
with the Department of Justice to avoic
prejudicing criminal proceedings, unless

the Departmont of Justice communicales

to the agency that it <ioes net intend to
initiate criminal prosecution,

(3) Aduceate notice. (1) Ar agency
must provide a former Government
empleyee with adeguate notice of an
intention to institute a proceeding and
an oppurtunity for a hearing.

(if} Notice to the former Government
employee must include:

(A) A statement of allegations (and
the basis itereof) sufficiently detailed to
enab]e the former Government
employee to prepare an adeouate
delrnse;

{3} Nuiification of the right to a

-hearing; and

{0 Yoo

wiich

‘anation of the method hy
o ineiring may be red nested,

(4) Presiding official. (i) The presiding
official at proceedings under this
subpart shall be the agency head or an
individual to whom the agency head has
delegated authority to make an initial
decision (hereinafter referred to as

“examiner”}. i,

{ii) Appropriate quahﬁcatlons shal 1 be
established for examiners. .

(iii) An examiner shall be impartial.”
No individual who has participated in
any manner in the decision to initiate
the proceedings may serve as an -
examiner in those proceedings.

(5) Time, date and place. (i) The
hearing shall be conducted at a
reasonable time, date, and place.

7 (ii) In setting a hearing date, the )
presiding official shall give due regard to

the former Government employee s need
for: ‘
(A) Adnquate time to prepare a
defense properly, and

{B] An expeditious resolution of

allegations that may be damagmg to hlB
or her reputation. ‘

(6) Hearing rights. A hearmg °hall
include, at a minimum, the followmg
rights: .

(i} To represent oneself or to be
represented by counsel,

(ii) To introduce and examine
witnesses and to submit physmal
evidence, :

(iii} To confront and cross-examine ~
adverse witnesses, -

(iv) To present oral argument; and

{v) To a transcript or recording of
proceedings, on request.  *

(7) Burden of proof. In any hearing
under this subpart, the agency has the
burden of procf and must establish
substantial evidence of a violation.

(8) Hearing decision. {i) The presiding
official shall make a determination
exclusively on matters of record ia the

- proceeding, and shall set forth in the

decision all ﬁnd‘ngs of fact and
conclusions of law relevant to the
matiers at issue.

(i) Within a reasonable peried of the

" date of an initial decision, (as set by the

agency} citizer party may appeal the
decision to the agency head. The agency
head shali base his or her decision on
such appeal solely on the record of the -
proceedings or those portions thereo!
cited by the parties to limit the issues.

(ifi) If the agency head modifias or
reverses the initial decision, he or she
shall specify such findings of fact and
conclusions of law as are different from
those of the hearing examiner.

(9) Administrative sanctions. The
ageucy head muy take appropriate
action in the case of any individual who
was found in violation of 18 U.S.C. 207
{a), (i, or ) or these regulations 2™ ue
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final admiristrative decision or wha

.-failed to request a hearing after .

receiving adequate notice, by:
(i) Prohibiting the individual from

" making, on behalf of any other person

“(except the United States), any formal or
informal appearance before, or, with the

. intent to influence, any oral or written

.

communication to, such department or
agency on any matter of business for a
period not to exceed five years, which
“may be accomplished by directing
agency employees to refuse to
participate in any such apearance or to
accept any such communication; -
(ii) Taking other appropriate
.disciplinary action, .
- {10) Judicial review, Any person foun
to have participated in a violation of 18

- U.8.C, 207 (a), (b}, or {c) or these

“.regulations may seck judiciel review of

..the administrative determination.

" {11) Corsultation and Review, Each

- - agency shall submit a copy of its

procedures for administrative
enforcement to the Director,

-§737.29 Effective date of regirictions,

"¢ [a) Persons affected. Any person who

holds a Government position after June

-30, 1978, becomes subject to any

additional restrictions relating to the
_holder of that position contained in the

> amendments to 18 U.S.C. 207 as set forth

in these regulations. Restrictions which
depend on the designation of a position
by the Director shall Lecome applicable

“ on the date such designation becomes

effective. -, oo

{b) Fair notice of substantive changes.
No change in the substance of these
regulations shall become effective with -

« respect to a Government employee who

.is adversely affected by such change

-until and unless such employee remains
in a position {0 which such change is
applicable for a period of five months

. Iollowing the first publication of a
Tegulation in final fcrm, reflecting or
prescribing such change, or unless such
employee accepts such a position after
the publication.-

Appendix A [Reserved]

Note.—Appendix A reserved for Section
207(d)(2) exempticns.

Aépendix B [Reserved]
h Note.—~Appendix B reserved for Section
©207(d)(4) designations. Co :
Appcndix‘C [Reserved]

Note—Appendix C rescrved-for Section
207(c) designations.

Boverly M. Jones,

Issuance System Menager, Office of Personnel Management.
{FR Doc. 79-10238 Filed 2-2-79; 8:45 am])
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